GUIDANCE NOTES

INTERNATIONAL MODEL FORM DISPUTE RESOLUTION AGREEMENT

INTRODUCTION
At the meeting of the AIPN Board of Directors in Paris in October 2002, held in conjunction with the AIPN Fall International Conference, the Board authorized the formation of a Committee to draft a Model Form Dispute Resolution Agreement.  Recent work on the new 2002 Model Form Joint Operating Agreement and the International Model Contracts for Well Services and Seismic Acquisition had highlighted the need to reconcile the many different versions of dispute resolution provisions that had been included over the years in AIPN Model Form Agreements.  In addition, it was felt that the time was right to draft a “state of the art” dispute resolution agreement that could be incorporated into future AIPN Model Form Agreements.  At the urging of Tim Martin, Nexen Inc., a Committee was formed, chaired by Doak Bishop (King & Spalding, Houston) and John Bowman (Fulbright & Jaworski L.L.P., Houston).  In a departure from previous Model Form Committees, the Committee convened to draft the AIPN Model Form Dispute Resolution Agreement included many experts in the field of international dispute resolution who were not AIPN members, but who had substantial experience as advocates and arbitrators in upstream international energy disputes.
The final product of this collaborative effort is the 2004 AIPN Model Form Dispute Resolution Agreement.  Like its predecessors, this AIPN Model Form remains a “work in progress,” in that it is expected that future Committees will add to and improve upon this initial version.  It is based on the dispute resolution provisions in the 2002 Model Form Joint Operating Agreement and the Master Well Service Contract, taking the best of both, and adding certain refinements and, it is hoped, improvements.  At the core of the 2004 AIPN Model Form Dispute Resolution Agreement, an agreement to arbitrate future disputes provides the primary method of dispute resolution.  In addition, the parties may agree to utilize senior executive negotiations, mediation, and expert determination, and the Model Form includes optional provisions for these methods of dispute settlement.  If the parties do not adopt this Model Form or draft other provisions providing for the settlement of dispute, an aggrieved party to an international petroleum agreement will be most likely be required to bring its claims and petition for relief to the courts.  In the absence of a forum selection clause by which the parties submit to the jurisdiction of a specific court, the parties will probably not know what court will have jurisdiction to decide their disputes until a dispute arises and a claim is filed.  Of course, if a dispute arises out of a contract with a host government or state oil company, the parties can expect that future disputes with the host government or its oil company will be resolved in the local courts of the country of the host government, absent an explicit choice of an alternative forum, such as arbitration, a forum selection clause designating the courts of another country as the parties’ choice of forum, or a bilateral investment treaty or other bilateral or multilateral treaty by which the host government consents to the arbitration of future disputes.
The 2004 Model Form Dispute Resolution Agreement offers three approaches: (1) a short, simple model arbitration clause; (2) an arbitration agreement consisting of the basic elements of an enforceable agreement to arbitrate, with several options to fit the nature of the transaction or project and the special concerns of the parties; and (3) other forms of dispute resolution to be used in a multiple step dispute resolution process that culminates typically with arbitration, but could call for the parties to resort to expert determination or the courts for a binding decision by a third party.  The provisions are drafted to be inserted, following agreement by the parties on the many choices they present, into an international petroleum agreement as their agreement’s dispute resolution provisions, or the provisions can be used as the basis for a stand-alone master or umbrella dispute resolution agreement, to be incorporated by reference into their various petroleum contracts.  The provisions in the Model Form could also form the basis for a submission agreement entered into by the parties after a dispute arises.  And of course, as a model form the 2004 Model Form Dispute Resolution Agreement can be consulted by anyone drafting an arbitration agreement or other dispute resolution agreement for ideas and guidance regarding the proper drafting of such provisions.
The format of this Model Form follows the format used by other AIPN Model Forms, and consists of basic and optional provisions.  This format is probably more appropriate for the other AIPN Model Forms, since they are all designed as stand-alone agreements, then for the Model Form Dispute Resolution Agreement, which more often than not will be incorporated, after making various choices regarding these provisions, into a contract with a purpose broader and different than resolving disputes.  The sheer length and complexity of this Model Form can lead to confusion, because of the many choices it offers and the interdependence of several of the choices.  Therefore, anyone relying on its provisions should proceed with care, bearing in mind that simplicity and brevity are almost always best when drafting dispute resolution provisions.  The drafter should also consult these Guidance Notes, which are intended to help guide the novice drafter in preparing a dispute resolution agreement that will promote the fair, speedy, efficient, and cost effective resolution of disputes, not one that gives rise to additional disputes over the meaning and enforceability of the dispute resolution provisions.
1.1
Applicable Law
In most modern contract settings, but especially in international settings, the Parties should specifically choose the law that is to govern the Contract.  Otherwise, uncertainty exists regarding applicable law, which, in turn, will result in uncertainty respecting the exact nature and enforceability of the Parties’ rights and obligations.  If the Parties do not choose the governing law, then the choice will be left to a tribunal in the event of a dispute, who may select the law of the Country of Operations, the law where the Contract was negotiated, the law where it was executed or on some other basis.
In Countries with strong federalist traditions, such as the United States, Australia, and Canada, the Parties must select the law of a particular State of the United States or of Australia or the law of a particular Province of Canada.  In the United Kingdom, the Parties should select the law of England or Wales or Scotland.  It would be a serious error to select the law of the United States or of the United Kingdom because no such law exists.  On the other hand, it would not be an error to select the law of France, as France has a single body of contract law.

In selecting the governing law, the Parties should choose the law of a jurisdiction that will recognize the validity of their agreement and will enforce the agreement as written.  Thus, the advice of local legal counsel should be sought if there is any doubt about the appropriateness of particular law.
Note that the governing substantive law of the Contract is a separate matter from the governing procedural law of the dispute resolution process.  Normally, the governing procedural law of the dispute resolution process will be the law of the seat of tribunal.  Thus, if the Parties provided for arbitration with Stockholm as the seat of arbitration, then the procedural law of the dispute resolution process would be Sweden regardless of the Parties’ choice of the governing substantive law of the Contract.
Selecting an appropriate jurisdiction as the governing substantive law of the Contract can be difficult.  It is much easier to identify jurisdictions that should be avoided.  The choice of law is very important because it may affect the enforceability of certain contractual provisions or may provide some unintended benefit or remedy.  The Parties will ordinarily want to avoid selecting a jurisdiction that will fail to enforce any portion of the contract as written.  As a general observation, the Parties should be especially cautious about the effect their choice of law may have on the enforceability of the indemnity or compliance provisions in the Contract.  Under the law of a number of states of the United States, the indemnity provisions may not be fully enforceable as written in these model Well Services and Seismic Acquisition Contracts.  Some of the states that ordinarily should not be selected include, but are not necessarily limited to, Louisiana, New Mexico, Texas, and Wyoming – all states that might seem to be appropriate states for oil and gas service contracts due to their extensive body of oil and gas case and statutory law.  If the law of England is chosen, then the Parties should be certain to select the optional Article 22.12 and the optional Article 22.13.  You also need to be aware that you may not be able to avoid the application of certain laws of the Country of Operations, such as environmental laws, or of extra-territorial laws from a number of countries, such as economic sanction or compliance laws.
The Parties’ express choice of law will depend on a number of factors, including the respective nationalities of the Parties, on the Country of Operations, on the Parties’ familiarity and experience with particular legal systems, and on future legal developments in particular jurisdictions.  Other factors that affect choice of law include whether one of the Parties is a State or an entity owned by a State.  States generally do not agree to be subject to the law of another sovereign state.  The Parties’ express choice of law should only be made after careful study and deliberations regarding all relevant factors and prior to execution of the Contract.

2.1
Dispute Resolution-Arbitration

(A)
Basic Model Clause.  This basic clause contains the five essential elements of an enforceable agreement to arbitrate future disputes: (1) broad form provision describing the disputes subject to arbitration; (2) number of arbitrators; (3) incorporation of arbitration rules; (4) place of arbitration; and (5) language of arbitration.  Generally, these five elements are all that are needed to require arbitration of nearly all future disputes between the parties concerning the project to which the agreement relates.  This model clause is intended to say all that is necessary in as few words as possible.  The parties should think twice before adding other provisions (or even a few additional words) to their agreement to arbitrate, because frequently such additions include features that are ambiguous, contradictory, impractical, or unworkable.  Each of these essential elements will be examined in more detail below in discussing the Arbitration Agreement with Optional Provisions.  Out of an abundance of caution, this basic clause also states that judgment on an award may be entered by any court of competent jurisdiction.  This provision can be important for the enforcement of a domestic (non-international) award in the United States, by virtue of Section 9 of the Federal Arbitration Act.

(B)
Arbitration Agreement with Optional Provisions.



(1)
Dispute.  The word “Dispute” is used to define the scope of the agreement to arbitrate.  Generally speaking, it should be defined as broadly as possible to avoid disputes over its meaning.  If the parties intend that only certain disputes will be subject to arbitration, they must delineate what disputes are to be arbitrated (or what disputes are not to be arbitrated or are to be submitted to some other form of dispute resolution) with great precision.  Otherwise, they almost guarantee litigation or arbitration over whether a dispute, once it arises, belongs in the courts, in arbitration, or somewhere else, such as mediation or expert determination.  Carve-outs and opt-ins almost by their nature create confusion and disagreement, and at best render disputes subject to piecemeal determination in more than one forum.

The Model Form Dispute Resolution Agreement offers three definitions of “Dispute,” depending on the use to be made of the Model Form provisions.  While the definitions of “Dispute” under Article 2.1(B)(1) (Alternatives Nos. 1 and 2) are slightly more detailed than under the Basic Model Clause in Article 2.1(A), the intent with respect to the scope of these provisions is the same.  The more elaborate language of Alternatives Nos. 1 and 2 is intended to eliminate the last vestige of doubt by a party, court, or arbitrator unfamiliar with, or reluctant for some reason to recognize, the full extent of the scope of the classic broad form clause used in the Basic Model Clause.  However, the parties’ agreement to arbitrate must always yield to any mandatory provisions of the law from which the parties cannot derogate, so before entering into this agreement the parties should ascertain whether there are any mandatory laws at the place of arbitration or in the countries where an award is likely to be enforced that could limit the types of disputes that can be arbitrated.  Of greatest concern, of course, would be any law of the host country that prohibited arbitration of disputes relating to natural resources.
If the parties want to maximize the possibility that disputes over the existence, validity, or scope of the agreement to arbitrate are themselves determined by arbitration instead of by the courts, they should state their intention in clear and unmistakable terms.  Otherwise, a dispute over the enforcement of the agreement to arbitrate will probably be for the courts, rather than the arbitral tribunal, to decide.  The incorporation of arbitral rules that confer jurisdiction on the tribunal to hear disputes over the enforceability of the arbitration agreement may or may not be sufficient to constitute clear and unmistakable evidence of this intention, depending on the attitude of the particular court on this question.


(2)
Binding Arbitration.  This provision states that “[a]ny Dispute shall be resolved through final and binding arbitration.”  It is the operative provision in, and forms the core of, the Model Form Dispute Resolution Agreement.  While a simple agreement to arbitrate disputes should by its very nature imply that the resulting award will be binding on the parties, the language used here leaves no doubt.  The parties’ intention that the award shall be final and binding does not prevent a party from challenging the award in the courts of the award’s country of origin based on that country’s domestic arbitration law or in the country of enforcement based on the limited grounds for refusing to enforcement an award under the New York Convention or Panama Convention.  An award rendered in an ICSID arbitration is subject to annulment under the mechanism provided in Article 52 of the ICSID Convention, regardless of the parties’ agreement that the award shall be final and binding.


(3)
Arbitration Rules.  This provision provides that “[t]he arbitration shall be conducted in accordance with the ______  (the ‘Rules’).”  It would be rare for the parties not to incorporate the arbitration rules of a well-respected arbitral institution.  Not to incorporate such rules leaves the procedural aspects of future arbitral proceedings up to the parties, who by the time a dispute arises often are unable to agree on anything, to the discretion of the arbitrators, and to the arbitration law at the place of arbitration.  This omission adds to the uncertainty surrounding any dispute, a situation hardly anyone, particularly management, enjoys.  The alternative is for the parties to attempt to draft elaborate provisions regarding arbitral procedures.  While theoretically possible, most efforts of this type end up including elements that are impractical or, worse, unworkable – hence, the term “pathological” arbitration clause.  Generally speaking, the longer the arbitration agreement in a contract, the greater the chance of problems with its requirements.
The drafter of an international petroleum agreement faces a basic choice between an administered and non-administered arbitration when selecting the applicable rules.  An administered arbitration is one conducted under the auspices of an arbitral institution, whose involvement in the arbitration process varies from one institution and set of rules to another.  The advantages of an administered arbitration include: (1) the institution acts as an appointing authority to appoint arbitrators when a lapse in appointment occurs and to hear challenges to an arbitrator’s fitness to serve on the tribunal; (2) ideally, the institution monitors the progress of the arbitration to ensure that the arbitrators are conducting the proceedings without unreasonable delay; and (3) the imprimatur of a widely recognized and respected arbitral institution may encourage voluntary compliance with the final award and enhance the awards bona fides in the eyes of a reviewing court.  To these advantages the ICC International Court of Arbitration (“ICC Court”) adds: review of the initial request for arbitration to determine that it is prima facie satisfied that an agreement to submit the dispute to arbitration under its rules exists; the requirement of Terms of Reference to be signed by the Tribunal and the parties; and review of the final award by the ICC Court.  Under the ICC Rules, the ICC Court sets the fees of the arbitrators, based on the amount in dispute.  The primary disadvantage of an administered arbitration is the administrative fee, which under some rules is based on the amount in dispute and can be substantial.
A non-administered arbitration is not subject to the supervision of an arbitral institution.  The main sets of arbitral rules that can be incorporated into the parties’ agreement which provide for non-administered arbitration are the UNCITRAL Arbitration Rules, adopted in 1976 by the United Nations Commission on International Trade Law, and the CPR Institute for Dispute Resolution Rules for Non-Administered Arbitration of International Disputes, updated in 2000.  As you would expect, use of either set of these rules does not entail an administrative fee.  Significantly, the CPR Institute will act as an appointing authority to appoint arbitrators and determine challenges.  It has a panel of international arbitrators, which is available for review on its website at www.cpradr.org.  By contrast, UNCITRAL does not act as an appointing authority, and in the absence of designation of the appointing authority by the parties in their agreement, the UNCITRAL Rules designate the Secretary-General of the Permanent Court of Arbitration at The Hague to designate an appointing authority on request of a party.  Such an authority could be an arbitral institution, like the International Centre for Dispute Resolution of the American Arbitration Association (“ICDR”) or the ICC Court, or could be an individual.  Certain institutions, such as the ICDR or the LCIA, will administer arbitrations under the UNCITRAL Rules; the ICC Court will not.  The main advantage of non-administered arbitration under either the UNCITRAL or CPR Institute Rules is the absence of administrative fees, including filing fees.  The main disadvantages are the absence of the above named advantages of administered arbitration.
If parties from the United States and a Latin American country enter into an agreement to arbitrate commercial disputes without incorporating a set of arbitral rules, it is probable that the arbitration will be subject to the rules and administration of the Inter-American Commercial Arbitration Commission (“IACAC” or “CIAC”).  Article 3 of the Inter-American Convention on International Commercial Arbitration (known as the Panama Convention) provides that “[i]n the absence of an express agreement between the parties, the arbitration shall be conducted in accordance with the rules of procedure of” the IACAC.  These rules are based on the UNCITRAL Rules, and were updated and amended effective April 1, 2002.  The United States and 17 Latin American countries are parties to the Panama Convention.  By an agreement entered into by the IACAC and the American Arbitration Association in 2003, the AAA ICDR administers all IACAC arbitrations, and copies of the IACAC Rules can be obtained from the ICDR.  The administrative fee for an arbitration conducted under the auspices of the IACAC is based on the amount in dispute.  Thus, parties who believe they have agreed to a non-administered arbitration may be in for a surprise when a dispute arises, if the IACAC Rules apply as the supreme law of the land pursuant to the Panama Convention.
If the parties intend to submit disputes to arbitration under the ICSID Arbitration Rules, they must make sure that they satisfy the jurisdictional requirements of the International Centre for Settlement of Investment Disputes (the “Centre”), as provided in the ICSID Convention (also known as the Washington Convention of 1965).  The ICSID Convention and Arbitration Rules govern arbitration of an investment dispute between a national of a Contracting State and the Host Government or state-owned entity of another Contracting State to the ICSID Convention.  For a constituent subdivision or agency of a Contracting State to be a party to an ICSID arbitration, the Contracting State must designate the subdivision or agency, such as a state oil company, to the Centre and must approve the subdivision or agency’s entering into the particular agreement to arbitrate, unless the Contracting State has informed the Centre that its approval is not necessary.  While more than 135 countries are Contracting States to the ICSID Convention, only about a half dozen state oil companies have been designated to the Centre.  Whenever entering into an agreement providing for ICSID arbitration, the parties should make sure to include in their agreement a default provision providing for arbitration under another arbitral regime, like the ICC or ICDR Rules, in case the Centre determines that it lacks jurisdiction to register the request for arbitration.


(4)
Number of Arbitrators.  Some sets of international arbitration rules provide for a tribunal made up of three arbitrators (e.g., the UNCITRAL Rules and CPR Rules), while other sets of rules confer discretion on the administering institution to determine the appropriate number of arbitrators (one or three) (e.g., ICC Rules and ICDR Rules).  The parties can always specify the number of arbitrators in their agreement.  In the absence of agreement on this number, either expressly or by incorporation of a set of arbitral rules, the number of arbitrators may be prescribed by the national arbitration law at the place of arbitration.  In the United States, Section 5 of the Federal Arbitration Act provides that “unless otherwise provided in the agreement the arbitration shall be by a single arbitrator.”  Given the amount of money typically at stake in a dispute concerning an international petroleum agreement, the parties should normally make sure that three arbitrators will be appointed.  As a rule of thumb, if the exposure in the event of a dispute could be US $1 million or more, the parties should agree on three arbitrators.  The rationale for the added expense that three arbitrators entails is the simple notion that three heads are better than one – that to minimize the danger that one arbitrator could materially misunderstand the applicable law or the facts adduced in the arbitration, and run amuck as the sole arbitrator, it is useful to have three arbitrators, who would during deliberations on the award disabuse one another of any patent misconceptions regarding the law or evidence.  If the parties adopt a set of arbitral rules that confer discretion on the administering institution to determine the number of arbitrators, they should explicitly provide for three, if the potential exposure is greater than the US $1 million threshold.  That often disputes arising out of international petroleum agreements do not directly involve a claim for money, but instead are over interpretation of the parties’ rights under their long-term agreement, with huge implications for the success of the project, furnishes another reason for specifying three arbitrators.  For these reasons, the provision included in the Model Form calls for three arbitrators, unless all parties to the dispute agree on a sole arbitrator within 30 days after commencement of the arbitration.


(5)
Multiple Parties - Method of Appointment of the Arbitrators.  Most modern sets of arbitration rules address the problem of the constitution of the tribunal in the event of multiple parties (more than two).  The rules strive to give each party a voice in this process, so that no party is denied equal treatment in connection with the most important step in the arbitration, the appointment of the tribunal.  There are at least three possible solutions.  The parties can call for alignment of the parties with claimants and respondents each selecting an arbitrator, with the two so appointed selecting the third arbitrator, and default to the arbitral institution to make the appointment in the absence of the necessary agreement.  The parties can also require unanimous agreement of all parties to all three arbitrators, with default to the appointing authority when unanimity is lacking.  Finally, the parties can agree that all of the arbitrators will be appointed by the arbitral institution.  An unacceptable solution would be to provide for expansion of the number of arbitrators based on the number of parties to the dispute.  Coordinating the schedules of three arbitrators is difficult enough, without expanding the tribunal to five or more arbitrators so that each party can have the opportunity to appoint an arbitrator.  The solution proposed in the Model Form Dispute Resolution Agreement is to first align the parties as claimants and respondents.  If one or both sides cannot agree on an appointment, the arbitral tribunal will appoint all three.  The intent is to avoid the situation in which parties on one side cannot agree on an appointment (perhaps due to one unreasonable member) while those on the other side can, resulting in some of the parties aligned on one side being denied a meaningful voice in the selection process while the latter have made their choice.  If the two party-appointed arbitrators cannot agree on the third arbitrator, the appointing authority shall make that choice.
The Model Form Dispute Resolution Agreement does not attempt to address the problem posed in the multiple party context of parties to the underlying contract who are not parties to the dispute or the arbitration proceedings.  Unlike, for example, court proceedings in the United States, there is no right of intervention or joinder in an arbitration.  The claimant normally determines, by whom it names as respondents, the parties to the arbitration, regardless of the presence of other parties to the international petroleum agreement.  Not only is drafting provisions for intervention and joinder of other parties to the contract difficult, but it necessarily creates a potentially confusing iterative process of indefinite duration of notice of dispute, addition of parties (voluntarily or involuntarily), and new cross claims and/or third-party claims, mutatis mutandis and ad infinitum.  (Not to say that a contractual procedure for intervention and joinder cannot be written for use in an arbitration.)  On a smaller scale, the LCIA Rules provide in an unusual provision for joinder by the respondent of another party to the contract in the arbitral proceeding, over the objection of the claimant.  The arbitration rules of The Netherlands Arbitration Institute contain a similar provision.


(6)
Qualifications and Conduct of the Arbitrators.  The qualifications identified in this provision are of two types, dealing with the ability of the arbitrators to be fair to the parties and with their ability to render a reasoned decision given the nature of the dispute.  In international commercial arbitration, all of the arbitrators are expected to be independent of the parties and their counsel and impartial.  The arbitral rules of all major institutions so provide, although the precise choice of words used to delineate this requirement may vary slightly.  Therefore, when the parties have incorporated a set of arbitral rules as part of their agreement to arbitrate, there is no reason for them to include this express requirement.  The prohibition on ex parte communications with the arbitrators after appointment of the arbitrators impliedly recognizes that it is appropriate for the parties to discuss the general nature of the dispute, matters bearing on arbitrator qualifications, such as knowledge of an industry, language proficiency, and experience as an arbitrator, and arbitrator availability with the arbitrator prior to his or her appointment.  Thereafter, ex parte contacts are severely restricted under this provision, although parties are allowed to communicate with their party-appointed arbitrator regarding selection of the chairman of the tribunal.  Anyone contemplating ex parte communications with the tribunal after its constitution should refrain from doing so, unless the parties and members of the tribunal expressly agree otherwise.  Sometimes circumstances will necessitate ex parte contacts, for example, in regard to logistical matters, but if they occur such communications should be promptly disclosed to the other parties and arbitrators.  
Drafters of international petroleum agreements should be careful not to define the qualifications of the arbitrators too narrowly, because this could make it difficult or even impossible to find suitable arbitrators and could exclude well qualified candidates.  On the other hand, they may want to exercise some control over who is appointed as an arbitrator to decide their disputes, particularly when that task may fall to an appointing authority.  The requirement that “[a]ll arbitrators shall be qualified by education, training, or experience to resolve the Dispute” represents a compromise approach, and probably operates because of its broad terms more as an admonition than as a contractual imperative.  
The Optional Provision concerning the nationality of the arbitrators helps ensure not only the independence and impartiality of the arbitrators, but the appearance thereof, which can sometimes be of equal importance.  Not all arbitration rules contain a requirement that the sole or presiding arbitrator shall be a different nationality than the parties.  Some sets of rules, such as the ICDR Rules, make this requirement discretionary with the arbitral institution.  Note that this provision requires that the single or presiding arbitrator shall not be the same nationality as any of the parties or their ultimate parent entities.  Major oil companies may have a thousand or more affiliates, but for purposes of this provision the critical nationalities are those of the parties to the proceeding and their ultimate parents.  When international oil companies may operate through affiliates in more than a 100 countries, any other approach could make selection of arbitrators impossible.


(7)
Place of Arbitration.  The choice of the place of arbitration can have profound consequences for the parties’ arbitration and the enforceability of the award.  Here “place of arbitration” is synonymous with the “seat of arbitration” – its legal situs for purposes of the origin of the award.  There are at least five important consequences that flow from this choice.  First, the choice of the place or seat of arbitration can determine the enforceability of the award under the New York Convention.  Article I(3) of the Convention allows its adoption with a reciprocity reservation by which a Contracting State agrees that it will only enforce arbitration awards falling under the Convention if they are made in another Contracting State.  (The Panama Convention does not provide for a similar reservation, but the United States made such a reservation anyway when it entered into this Convention.)  A majority of the countries adopting the Convention did so with this reservation.  (This reservation is also applied by some courts to the enforceability of the agreement to arbitrate.)  Second, the choice of the place of arbitration determines where the arbitral award can be set aside.  Articles V(1)(e) of the New York Convention and Article 5(1)(e) of the Panama Convention have been interpreted to limit the places where an award may be set aside to its country of origin – i.e., the place or seat of arbitration – and to the country under the law of which the award was rendered, if different from the country of origin.  Since the parties are rarely foolish enough to provide for the application of the arbitration law to proceedings under their agreement other than the law of the place of arbitration, generally speaking the award can only be set aside in the country of origin.  Since in setting aside an award a Contracting State is not limited to the narrow grounds for refusing to recognize or enforce an award under the Conventions, the parties must choose the place of arbitration carefully.  Third, as just suggested, this choice normally determines the national arbitration law governing the arbitral proceedings – the lex loci arbitri.  Therefore, the parties should be careful to select a site for arbitration that has a developed law supportive of arbitration and a judiciary that respects the right to arbitrate and the applicable national law of arbitration.  Fourth, it is generally understood that by choice of site, the parties confer on the courts of that site personal jurisdiction over the parties for purposes of judicial actions related to the arbitration, including requests for interim relief from the courts in aid of arbitration.  And fifth, choice of site may result in the waiver by a Host Government or state oil company of its sovereign immunity for purposes of exercise of jurisdiction over it by the courts at the site.  The United States Foreign Sovereign Immunities Act, for example, expressly states that a foreign state shall not be immune from the jurisdiction of United States courts in any case in which an action is brought to enforce an arbitration agreement or award if “the arbitration takes place or is intended to take place in the United States.”


(8)
Language.  Designation of the language of the arbitration is an essential element of an enforceable and effective arbitration agreement.  It should not be left to the arbitral institution or the arbitrators.  In the absence of agreement of the parties, the tribunal or institution will take into account the languages of the parties, the language of the contract and other material documents, and the language at the place of arbitration.  Sometimes in negotiating the terms of the arbitration agreement, the parties engage in “horse trading” by which the Host Government or state oil company party will agree to arbitration in the language of the other party in return for application of its law.  Generally speaking, this is a bargain the international oil company should willingly accept.  The ability to conduct the arbitration in the language used by the oil company typically outweighs the importance of the choice of applicable law.  It is possible to agree to two languages for the arbitration, but this can make the proceedings less easy to prepare, present, and understand and should be resisted.


(9)
Entry of Judgment.  As noted above, inclusion of a consent-to-judgment clause in an international arbitration agreement is probably unnecessary, but it does not hurt anything, and so adoption of this provision persists.  In the United States, Section 9 of the Federal Arbitration Act provides for confirmation of an award “[i]f the parties in their agreement have agreed that a judgment of the court shall be entered upon the award made pursuant to the arbitration . . . .”  The grip of this provision on the enforceability of domestic awards has been lessened over the years by court decisions holding that it was sufficient if the parties’ arbitration agreement provided that the award was to be final and/or binding.  Awards falling under the New York or Panama Conventions, however, are confirmed under Section 207 of the federal act, which does not contain a provision like the one just quoted in Section 9.  Section 207 makes clear that an action can be brought in any court having original jurisdiction as provided in Section 203, and Section 207 requires that the court confirm the award unless it finds one of the grounds for refusal or deferral of recognition or enforcement specified in the Conventions.  To bring an action to enforce the award, the court must have personal jurisdiction over the adverse party.


(10)
Interim Measures.  This provision for interim measures empowers the courts and the arbitral tribunal to grant injunctive and other forms of interim relief.  The arbitration rules of major arbitral institutions contain similar provisions, so it is generally not necessary to include this provision if the parties incorporate a set of these rules in their arbitration agreement.  On the other hand, if it is anticipated that injunctive or similar relief may be required, it does not hurt to make the parties’ rights to seek such relief explicit.  The courts of some jurisdictions still have some reluctance to grant such relief when the dispute is subject to an arbitration agreement, and some courts have such reluctance, even when the governing law clearly grants them the power to order interim measures in aid of arbitration.  Therefore, it is a right worth protecting through redundancy of the arbitral rules and express provision, if there is any concern about the willingness of the courts to grant this relief.  The provision for interim measures is quite modern in terms of the power accorded the arbitrators to grant this relief.  It confers on the arbitrators, or in an emergency the presiding arbitrator acting alone, the power to order interim measures, and provides that these orders are immediately enforceable in the courts.  It is also modern in allowing hearings to be held for this purpose by telephone or video conference.  It does not, however, provide for ex parte applications for interim relief.


OPTIONAL PROVISION – ICC Pre-Arbitral Referee Procedure


(11)
Costs and Attorneys’ Fees.  The practice in international commercial arbitration is for the tribunal to award costs and attorneys’ fees to the prevailing party.  Arbitration rules vary somewhat concerning what constitutes awardable costs.  Costs include any filing and administrative fees paid to an arbitral institution and the fees and expenses of the arbitrator(s).  Generally, attorneys’ fees are also awarded to the prevailing party.  When there are multiple claims determined in the award, it is possible that the arbitrators may award fees to both sides based on who won a particular issue.  This short provision is noteworthy because it expressly provides for the award of expert witness fees, which in a complex case can amount to hundreds of thousands of dollars.  In determining whether the arbitrators have the power to award costs and fees, the arbitrators may consider whether both sides asked for an award of costs and fees, the terms of the parties’ agreement to arbitrate, the applicable arbitral rules, the law at the place of arbitration, and the law specified as the governing law in the parties’ contract.


(12)
Interest.  This basic provision empowers the arbitrators to award pre-award and post-award interest on amounts included in the award.  When an award is reduced to a civil judgment in the United States, it is uncertain whether the post-award rate of interest stated in the award will govern the accrual of interest or if the rate set by 28 U.S.C. § 1961 will apply.  For an excellent survey of the subject of interest on arbitral awards, see John Yukio Gotanda, Supplemental Damages in Private International Law 11-89 (1998).


(13)
Currency of Award.  Just as the international oil company wants to be paid in dollars, euros, pounds, or yen for its share of oil and gas production, it presumably also wants an award to be paid in this currency rather than in the local currency of the place of production.  Unless dealt with elsewhere in the international petroleum agreement, inclusion of a provision regarding the currency of the award is advisable.


(14)
Exemplary Damages.  By this provision, the parties waive their rights to recovery of punitive or exemplary damages in the award.  This waiver operates to limit the arbitrators’ authority, and failure on the part of the arbitrator to respect this waiver could result in setting aside the award on the grounds that the arbitrator exceeded his or her authority or in a court’s refusing to recognize or enforce the award under Article V(1)(c) of the New York Convention (award contains decisions on matters beyond the scope of the submission to arbitration) or the comparable provision of the Panama Convention.  Agreeing to arbitrate in accordance with the ICDR Rules or the CPR Institute Rules has the same effect, as each of these sets of arbitral rules contains an express waiver of punitive damages.  In identical language, these rules state: “Unless the parties agree otherwise, the parties expressly waive and forego any right to punitive, exemplary or similar damages unless a statute requires that compensatory damages be increased in a specified manner.”  The United States Supreme Court has recognized the power of arbitrators to award punitive damages, absent such an express waiver.


(15)
Consolidation [Optional Provisions]  The Model Form offers two optional consolidation provisions.  The difference is that Alternative No. 2 provides for consolidation of separate arbitrations even if the parties in the two proceedings are not identical, so long as any third parties consent to consolidation.  Sometimes a contractual relationship can generate more than one arbitration, particularly if that relationship involves more than one contract, and consolidation is the simplest way to combine the two or more proceedings in order to minimize costs and inconvenience and, more importantly, avoid inconsistent awards.  (Another effective solution sometimes is to appoint the same tribunals in the cases.)  These provisions do not state how the consolidation of separate, on-going arbitrations is to be accomplished.  Consolidation requires either the cooperation of the parties or intervention of the courts.  These provisions are sufficient to impose the obligation to consolidate on the parties, and if a party refuses to consolidate, because of a disagreement over whether there are common questions of law or fact or for some other reason, the party which believes that consolidation is in its best interests will usually have to ask a court to perform that function.  An exception, the ICC Rules authorize the ICC Court to consolidate separate proceedings at the request of a party provided the Terms of Reference have not been signed or approved by the ICC Court.  National courts will generally not consolidate arbitrations even when between the same parties without their consent.  The problem with consolidation provisions is that they frequently result in litigation over whether the provision in question actually provides for consolidation in the present circumstances.  In consolidating separate arbitrations between the same parties, the biggest procedural issue concerns the tribunal – how will the tribunal for the consolidated proceeding be formed?  While the parties can draft a mechanism by which the new tribunal is constituted and the old tribunal(s) “dismantled,” this kind of provision is complicated and attempting to anticipate all the permutations inherent in this situation is not advisable.  For this reason, these optional provisions simply confer the right to consolidate, leaving the mechanics to the parties or the courts when the need arises.


(16)
English Arbitration Act [Optional Provision]  If the place (seat) of arbitration is in England, Wales, or Northern Ireland, the English Arbitration Act 1996 will govern the proceeding.  Under Section 45 of the English Act, unless otherwise agreed by the parties, the English courts may on the application of a party to the arbitral proceedings determine a preliminary point of law arising in the course of the proceedings if the court is satisfied that the question of law substantially affects the rights of one or more of the parties.  Under Section 69, unless otherwise agreed by the parties, a party may under certain circumstances appeal to the court on a question of law arising out of the award made in the arbitration.  If the parties prefer instead to entrust issues of law to the arbitrators and attach more importance to the finality of the award than to the right of appeal on a point of law, they can expressly waive their rights under the English Act to make such an application or bring such an appeal, and that is the purpose of this optional provision concerning the English Arbitration Act in the Model Form.  Given the frequent choice of London as the site of arbitration for international oil and gas disputes, it was considered useful to include this provision.
3.1
Dispute Resolution – Multi-Step Options  Rather than submit a dispute directly to a third party for determination, the parties may want to design a multi-step dispute resolution procedure that requires the parties to submit disputes to a progressively more rigorous and formal series of dispute resolution methods.  In the way, the parties encourage and maximize the opportunities for an agreed settlement, either through some form of senior executive negotiations and/or mediation, retaining control over their own destinies during the initial steps, while making sure that if settlement efforts fall short, a third party, in the form of an arbitral tribunal or a court, will render a binding decision.  Arguably, the inevitability of the process by which a third party will ultimately decide the dispute encourages them to settle their disagreement amicably sooner rather than later.  To avoid creating more problems than are solved by this multi-step process, it is imperative that the parties make clear in their agreement when the transition occurs from one dispute resolution method to the next.  Otherwise, a party may attack the process in the courts on the grounds that a condition precedent to moving on to the next step has not been fulfilled.

(A)
Notification.  The key to defining the moment of transition with precision is the Notice of Dispute.  Its receipt supplies an objectively verifiable event from which an agreed time to exhaust a specified method of dispute resolution can be measured.  The Notice of Dispute also identifies the parties to the dispute and contains a brief statement of the nature of the dispute and the relief requested.  As its name indicates, the Notice of Dispute is intended to provide notice of a dispute without delineating the issues in extensive detail.  Its exact scope and level of detail is up to the party initiating this process.  The Notice of Dispute serves a third important function, which is to identify the moment when applicable limitations periods for the bringing of the claims identified in the Notice of Dispute are tolled by submission of those claims to this process.  While submission of a dispute to arbitration normally tolls the running of limitations periods, the commencement of settlement negotiations or mediation does not.

(B)
Senior Executive Negotiations [Optional Provision]  This optional provision calls for a meeting of senior executives to negotiate a resolution of the dispute.  By this time, the representatives of the parties directly involved in the dispute will presumably have attempted, without success, to settle it.  In fact, by agreeing to involve senior executives in the settlement process, the parties give the actual protagonists a significant incentive to resolve their differences before exposing their actions and the terms of the contract that they probably drafted and negotiated to the scrutiny of senior management.  By requiring the participation of senior executives, the intent is to promote a fresh look at the dispute by persons without the vested interests and damaged dignities of the principal actors in this drama.  Note that this provision does not require the parties to negotiate “in good faith.”  This is because what constitutes “good faith” is often in the eye of the beholder, and imposing this requirement may unintentionally supply a grounds for challenging the process, for example by application for an injunction, or even the award, whether or not this requirement would ultimately prove enforceable.

(C)
Mediation [Optional Provision]  Rather than attempt to set out any details for submittal of a claim to mediation, this provision prescribes the time when the mediation process can be initiated under this multi-step procedure, the manner of initiation, and the applicable rules.  By agreeing to submit to mediation under the rules of a recognized ADR institution, the parties agree to the administration of the mediation by the governing institution.  This naturally means payment of a filing fee.  It also means that an appointing authority will be available to name a mediator if the parties are unable to agree on this key component of this process.  There are many possible sets of mediation rules and mediation organizations; listed in the Model Form are four possibilities.  Before agreeing to be bound by a particular set of mediation rules, a party should make sure its representative has read and/or sought advice from someone knowledgeable concerning the rules.  To avoid confusion and possibly inconsistent procedures and/or terminology, it is suggested that the parties agree to incorporation of the mediation rules of the same institution whose arbitration rules have been selected by the parties.

(D)
Transition to Arbitration.  The transition from senior executive negotiation to mediation to arbitration, or some combination thereof, depends only on the passage of time, and not on some other, subjective determination.  The time periods run from the date of receipt of the Notice of Dispute; they all tie back to this event.  The parties can always agree to extend these time periods if they feel that progress is being made in settling their dispute, but unless such extensions are agreed the parties know with reasonable certainty when they can move on to the next, more rigorous and formal procedure.
4.1
Expert Determination [Optional Provision]  The Model Form Dispute Resolution Agreement includes an optional provision for recourse to expert determination.  This method of resolving disputes can be the culmination of the dispute resolution process for some categories of controversies or another step to a final determination by arbitration or the courts.  In this optional provision, the expert’s decision is final and binding on the parties unless challenged in an arbitration within 60 days of its receipt by the parties.  There are several fundamental differences between expert determination and arbitration that the drafters of international petroleum agreements should recognize: (1) expert determination, if intended by the parties to be final and binding, is binding as a contract of the parties; (2) the expert’s decision is not an award and is not enforceable under the international conventions governing the recognition and enforcement of arbitral awards; (3) expert determinations are not necessarily subject to the basic requirements of due process that awards must satisfy to be enforceable under the New York and Panama Conventions; (4) there are no codes of ethics for experts, as there are for arbitrators; (5) no national laws have been adopted to govern the expert determination process, as have been adopted in the major trading countries of the world for international commercial arbitrations; and (6) apart from the International Centre for Expertise of the International Chamber of Commerce and the Permanent Court of Arbitration at The Hague, there are no institutions that will appoint experts to resolve natural resources disputes.  These basic differences between expert determination and arbitration mean that parties should carefully consider the need to carve out certain controversies or issues for expert determination.  If they opt to employ expert determination, they must define those matters subject to this form of dispute resolution with great care, so that the carve out does not lead to litigation over its scope.  This provision for expert determination does not provide a standard, such as manifest disregard of the law or facts, for an arbitrator to apply in deciding whether to uphold the expert’s decision, as some expert determination provisions provide, because such standards are inherently vague and difficult to apply.  Instead, the expert’s decision is accorded a rebuttable presumption of correctness, which can be attacked in arbitration.  In drafting an expert determination clause, the parties may want to consider including provisos concerning the citizenship of the expert, the place for any hearings, and the need to toll the running of any limitations periods applicable to the controversy.
5.1
Confidentiality [Optional Provision]  A widespread belief exists that arbitration is a confidential process.  However, although most arbitral rules exclude third parties from the hearing room and impose on the arbitrators a duty of confidentiality, they often do not require the parties to maintain the confidentiality of the submissions, disclosures, rulings, or awards made in the course of arbitral proceedings.  The most strict arbitration rules in this regard are probably those of the World Intellectual Property Organization and the LCIA.  The most liberal are probably those of the ICDR.  The ICC Rules provide that the tribunal may take measures for protecting trade secrets and other confidential information, but otherwise do not require the parties to keep the proceedings confidential.  English courts recognize an implied duty of confidentiality, but English courts are the exception.  In the United States, the courts do not recognize such a duty.  Accordingly, if the parties want to keep information about the arbitration of future disputes confidential, they will need either to incorporate a set of rules containing sufficiently restrictive confidentiality provisions or include such language in their agreement themselves.  The Model Form offers a comprehensive provision on confidentiality, applicable to mediations and arbitrations.  At the same time, it recognizes that situations may arise when a party has a legitimate need to disclose information about the mediation, arbitration, or award.
6.1
Waiver of Sovereign Immunity [Optional Provision]  When entering into a Host Government contract, the international oil company should of course do whatever it can to obtain a waiver of sovereign immunity from the Host Government or its agency or instrumentality, so that an action can be brought against it to enforce the party’s contractual rights as provided in their contract.  The provision in the Model Form is intended to provide as complete a waiver as possible of immunity from jurisdiction of the arbitrators and the courts and from execution on the assets of the soveign.
7.1
Notice  Not all notice provisions in arbitral rules have kept up with changes in technology.  Even some recently modernized rules, like the IACAC Rules, arguably do not go far enough, particularly in allowing notice by Email.  (The ICC Rules authorize notice by “any other means of telecommunications that provide a record of the sending thereof.,” which appears broad enough to include Email.)  Note that this notice provision in the Model Form extends to process necessary to a court action as well as an arbitration, and when foreign parties are involved, less formal modes of service can be important.  An advantage of arbitration over court actions is the ability to obtain service by means of procedures provided by contract that are much easier and much more rapid than procedures for service of process under rules of civil procedure or international treaty.  The Model Form is intended to ensure that this advantage is not lost.
8.1
Dispute Resolution – Courts  This forum selection clause provides for the resolution of disputes by the courts rather than an arbitral tribunal.  It is short but complete, addressing in two short sentences jurisdiction, venue, and the doctrine of forum non conveniens.  The drafter may provide for exclusive or non-exclusive submission of disputes to the designated courts.  This form of forum selection clause should be distinguished from a submission to jurisdiction clause that is sometimes used with an arbitration clause to designate courts in which a party may commence an action in aid of the arbitral proceeding or to enforce the award.  Care should be taken if including a submission to jurisdiction clause with an agreement to arbitrate to make clear that this clause is intended to assist the arbitral process.  Otherwise, this clause may be mistaken as a forum selection clause that conflicts with the parties’ arbitration agreement, rendering the latter unenforceable.  Since designation of the place of arbitration operates to confer personal jurisdiction over the parties by the courts at the place of arbitration with respect to matters relating to the arbitration agreement and award, use of a submission to jurisdiction clause is not recommended.
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