 AIPN MODEL FORM INTERNATIONAL DISPUTE RESOLUTION AGREEMENT

1.1
Applicable Law

[Note:  The provisions of this Agreement must be analyzed taking into consideration the law chosen in this Article 1.1 and any other applicable law.]  

Use one Alternative.  

ALTERNATIVE NO. 1
The substantive laws of ________________, exclusive of any conflicts of laws rules that could require the application of any other law, shall determine all Disputes between or among Parties.  


ALTERNATIVE NO. 2
The substantive laws of _________________, to the extent consistent with international law, as defined in Article 38 of the Statute of the International Court of Justice, shall determine all Disputes between or among Parties.  To the extent the laws of ______________ are not consistent with international law, then general principles of law shall prevail.  

2.1
Dispute Resolution-Arbitration

(A)
Basic Model Clause.
Any dispute arising out of or relating to this Agreement shall be finally settled by binding arbitration by [one][three] arbitrator[s] in accordance with the [designate Arbitration Rules/Institution].  The place of arbitration shall be ________________________.  The language of the arbitration shall be __________________________.  Judgment on an award may be entered by any court of competent jurisdiction.

[Note:  This Basic Model Clause is a self-contained, stand-alone provision that can be inserted in a contract by itself, if the Parties so choose.]

(B)
Arbitration Agreement with Optional Provisions.

(1)
Dispute. 

Use Alternative No. 1 if the provisions of this Model Form are to be inserted or incorporated by reference into another Agreement.


ALTERNATIVE NO. 1


Dispute means any dispute, controversy, or claim (of any and every kind or type, whether based on contract, tort, statute, regulation, or otherwise) arising out of, relating to, or connected with this Agreement, or the operations carried out under this Agreement, including but not limited to any dispute concerning the existence, validity, interpretation, performance, breach, or termination of this Agreement.

Use Alternative No. 2 if this Model Form is to constitute a master or umbrella dispute resolution agreement to govern all disputes, controversies, or claims arising out of, relating to, or connected with multiple contracts (more than one) between or among the Parties.


ALTERNATIVE NO. 2


Dispute means any dispute, controversy, or claim (of any and every kind or type, whether based on contract, tort, statute, regulation, or otherwise) arising out of, relating to, or connected with _____________ [identify the contracts by caption, date, and parties] [“Agreements”] or the operations carried out under any or all of these Agreements, including any dispute concerning the existence, validity, interpretation, performance, breach, or termination of any or all of these Agreements.

Use Alternative No. 3 if this Model Form is to constitute a submission agreement by which an existing dispute is to be resolved.


ALTERNATIVE NO. 3

Dispute means ______________ [describe the dispute with particularity, identifying the contract(s), parties, and dispute, controversy, or claim].

(2)
Binding Arbitration.  
Any Dispute shall be resolved through final and binding arbitration.  

(3)
Arbitration Rules.
The arbitration shall be conducted in accordance with the _____________________(the “Rules”).  


Select only one Alternative.  

Administered Rules


ALTERNATIVE NO. 1

International Arbitration Rules of the International Centre for Dispute Resolution of the American Arbitration Association (AAA).  


ALTERNATIVE NO. 2
Rules of Arbitration of the International Chamber of Commerce (ICC).  


ALTERNATIVE NO. 3

Arbitration Rules of the London Court of International Arbitration (LCIA).  

 
ALTERNATIVE NO. 4

Arbitration Rules of the Singapore International Arbitration Centre (SIAC).  


ALTERNATIVE NO. 5

Rules of the Arbitration Institute of the Stockholm Chamber of Commerce (SCC Institute).

[NOTE:  These administered rules are listed in alphabetical order by institution and this order is not intended to reflect or suggest any hierarchy or order of preference for these rules.]  

Non-Administered Rules


ALTERNATIVE NO. 6

CPR Institute for Dispute Resolution Rules for Non-Administered Arbitration of International Disputes.


ALTERNATIVE NO. 7

United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules.  The appointing authority shall be [________________ Arbitral Institution].


OPTIONAL PROVISION FOR UNCITRAL ARBITRATIONS
The administering arbitral institution shall be _____________________.

[NOTE:  Make sure the institution selected will administer an UNCITRAL arbitration.]  

[NOTE:  These non-administered rules are listed in alphabetical order by issuing institution and this order is not intended to reflect or suggest any hierarchy or order of preference for these rules.]

[NOTE:  If the Host Government is a Party to this Agreement, consider whether the Rules of Procedures for Arbitration of the International Centre for Settlement of Investment Disputes (ICSID)  would be appropriate and, if so, an alternative arbitral institution should also be selected for disputes for which ICSID may lack jurisdiction.]  

[NOTE:  Verify the consistency of this Article 2.1(B) with the rules selected.]
(4)
Number of Arbitrators.  The arbitration shall be conducted by three arbitrators, unless all Parties to the Dispute agree to a sole arbitrator within thirty (30) Days after commencement of the arbitration. 

(5)
Multiple Parties - Method of Appointment of the Arbitrators.  If the arbitration is to be conducted by three arbitrators and there are more than two Parties to the Dispute, then within thirty (30) days of commencement of the arbitration, all claimants shall jointly appoint one arbitrator and all respondents shall jointly appoint one arbitrator, and the two arbitrators so appointed shall select the presiding arbitrator within thirty (30) days after the two arbitrators have been appointed.  If the party-appointed arbitrators fail to appoint the presiding arbitrator in a timely fashion, then the appointing authority designated by the Parties shall appoint the presiding arbitrator.  If either all claimants or all respondents fail to make a joint appointment of an arbitrator, the appointing authority designated by the Parties shall appoint all three arbitrators.

[NOTE:  When administered rules are selected, the Arbitral Institution to appoint an arbitrator when there is a default by a party or other arbitrators in the appointment will be the Arbitral Institution administering the chosen rules.  If the Parties select the UNCITRAL Rules, they should generally designate an appointing authority.]  

(6)
Qualifications and Conduct of the Arbitrators.  All arbitrators shall be and remain at all times independent and impartial, and, once appointed, no arbitrator shall have any ex parte communications with any of the Parties to the Dispute concerning the arbitration or the underlying Dispute other than communications directly concerning the selection of the presiding arbitrator, when applicable.  All arbitrators shall be qualified by education, training, or experience to resolve the Dispute.  

Use if desired.  


OPTIONAL PROVISION – Nationality of Arbitrator
Whenever the Parties to the Dispute are of more than one nationality, the single arbitrator or the presiding arbitrator (as the case may be) shall not be of the same nationality as any of the Parties or their ultimate parent entities,  unless the Parties to the Dispute otherwise agree.  

(7)
Place of Arbitration.  Unless otherwise agreed by all parties to the Dispute, the place of arbitration shall be __________________________.  

(8)
Language.  The arbitration proceedings shall be conducted in the [English] language and the arbitrator(s) shall be fluent in the [English] language.  

(9)
Entry of Judgment.  The award of the arbitral tribunal shall be final and binding.  Judgment on the award may be entered and enforced by any court of competent jurisdiction.  

(10)
Interim Measures.  [Notwithstanding any requirements for alternative dispute resolution procedures as set forth in Article 3.1,] [a]ny Party to the Dispute may apply [before the arbitral tribunal is appointed] [at any time] to a court for interim measures, including injunction, attachment, and conservation orders. The Parties agree that seeking and obtaining such court-ordered interim measures shall not waive the right to arbitration.  The arbitrators (or in an emergency the presiding arbitrator acting alone in the event one or more of the other arbitrators is unable to be involved in a timely fashion) may grant interim measures including injunctions, attachments, and conservation orders in appropriate circumstances, which measures may be immediately enforced by court order.  Hearings on requests for interim measures may be held in person, by telephone or video conference, or by other means that permit the Parties to the Dispute to present evidence and arguments.  The arbitrators may require any Party to provide appropriate security in connection with such measures.  

Use if desired.  


OPTIONAL PROVISION – ICC Pre-Arbitral Referee 
Procedure

Without limiting the generality of the foregoing, any party to the Dispute may have recourse to, and shall be bound by, the Pre-arbitral Referee Procedure of the International Chamber of Commerce.  

(11)
Cost and Attorneys’ Fees.  The arbitral tribunal is authorized to award costs, attorneys’ fees, and expert witness fees and to allocate them among the Parties to the Dispute.  

(12)
Interest.  The award may include interest, as determined by the arbitral tribunal, from the date of any default, breach, or other accrual of a claim until the arbitral award is paid in full.  

(13)
Currency of Award.  The arbitral award shall be made and payable in United States dollars, free of any tax or other deduction.  

(14)
Exemplary Damages.  The Parties waive their rights to claim or recover, and the arbitral tribunal shall not award, any punitive, multiple, or other exemplary damages (whether statutory or common law) except to the extent such damages have been awarded to a third party and are subject to allocation among the Parties to the Dispute.  



Use if desired.




OPTIONAL PROVISION ‑ Consolidation

(15)
Consolidation.  



Use Alternative No. 1 if the Parties to the arbitrations are the same.  




ALTERNATIVE NO. 1.  




If there exist multiple arbitrations (more than one) between or among the same Parties, the subject matters of which are related by common questions of law or fact and which could result in conflicting or inconsistent awards, then all such arbitrations may be consolidated into a single arbitration.  



Use Alternative No. 2 if the Parties to the arbitration are not identical.  




ALTERNATIVE NO. 2.




If there exist multiple arbitrations (more than one), the subject matters of which are related by common questions of law or fact and which could result in conflicting or inconsistent awards, then all such arbitrations may be consolidated into a single arbitration, even if the Parties in these arbitrations are not identical, so long as any third parties consent to consolidation.  

[Note:  A consolidation provision can lead to litigation over the right to and method of consolidation, delaying resolution of the Parties’ Dispute.]


OPTIONAL PROVISION – English Arbitration Act

(16)
English Arbitration Act .  The Parties agree that if any question of law arises in the course of the arbitral proceedings or arises out of an award, no application may be made or appeal brought to the High Court of England on such a question of law, and the Parties expressly waive their rights to make such an application or bring such an appeal under Sections 45 or 69 of the English Arbitration Act  1996 (or any amendment thereto).  

3.1
Dispute Resolution – Multi-Step Options

Use Paragraph (A) if Paragraphs 3.1 (B) and/or (C) are selected.

(A)
Notification.  A Party who desires to submit a Dispute for resolution shall commence the dispute resolution process by providing the other Parties to the Dispute a written notice of the Dispute (“Notice of Dispute”).  The Notice of Dispute shall identify the Parties to the Dispute and contain a brief statement of the nature of the Dispute and the relief requested.  The submission of a Notice of Dispute shall toll any applicable statutes of limitation or prescriptive periods related to the Dispute, pending the conclusion or abandonment of dispute resolution proceedings under this Agreement.  

Use Paragraph (B), if desired.  Redesignate the following paragraph if Paragraph (B) is not selected.  


OPTIONAL PROVISION – Senior Executive Negotiations
(B)
Negotiations.  The Parties to the Dispute shall seek to resolve any Dispute by negotiations among Senior Executives.  A “Senior Executive” means any individual who has authority to settle the Dispute for a Party.  Within thirty (30) days after the date of the receipt by each Party to the Dispute of the Notice of Dispute (which notice shall request negotiations among Senior Executives), the Senior Executives representing the Parties to the Dispute shall meet at a mutually acceptable time and place to exchange relevant information in an attempt to resolve the Dispute.  If a Senior Executive intends to be accompanied at the meeting by an attorney, each other Party’s Senior Executive shall be given written notice of such intention at least three (3) business days in advance and may also be accompanied at the meeting by an attorney.

Use Paragraph (C), if desired.

OPTIONAL PROVISION – Mediation
(C)
Mediation.  [Subject to the requirements of negotiation between Senior Executives pursuant to Article 3.1(B),] [t]he Parties to the Dispute shall seek to resolve the Dispute by mediation.  Within thirty (30) days after the date of the receipt by each Party to the Dispute of the Notice of Dispute [NOTE:  Alternative, if Paragraph (B) is selected:  forty-five (45) days after the date of the receipt by each Party to the Dispute of the Notice of Dispute], any Party to the Dispute may initiate such mediation pursuant to the [select mediation rules], as modified herein, by sending all other Parties to the Dispute a written request that the Dispute be mediated.

Mediation Rules


ALTERNATIVE NO. 1

Commercial Mediation Rules of the American Arbitration Association.  


ALTERNATIVE NO. 2
CPR Mediation Procedure.


ALTERNATIVE NO. 3

ADR Rules of the International Chamber of Commerce.

 
ALTERNATIVE NO. 4

LCIA Mediation Procedure.

The Parties receiving such written request will promptly respond to the requesting Party so that all parties to the Dispute may jointly select a neutral mediator and schedule the mediation session.  The mediator shall meet with the Parties to the Dispute to mediate the Dispute within thirty (30) days after the date of receipt by the Parties to the Dispute of the written request for mediation.

[NOTE:  These mediation and ADR rules are listed in alphabetical order by issuing institution and this order is not intended to reflect or suggest any hierarchy or order of preference for these rules.]  

[NOTE:  To govern mediation under Article 3.1(C) consider choosing the mediation rules of the same institution whose arbitration rules are chosen to govern arbitration under this Agreement.]  

Use if arbitration is next step in dispute resolution process:  

(D)
Transition to Arbitration.  In the event the Dispute is not resolved within ____ days of receipt by each Party to the Dispute of the Notice of Dispute, the Dispute shall be resolved by final and binding arbitration.

[Note:  The number of days should be tied to the number of days allowed above for Senior Executive Negotiations and/or Mediation.  This Paragraph 3.1(d), when used with Multi-Step Options, should replace Paragraph 2.1(b)(2).]

OPTIONAL PROVISION – Expert Determination

4.1
Expert Determination

For any Dispute referred to an expert for determination, the Parties hereby agree that such determination shall be conducted expeditiously by an expert selected unanimously by the Parties to the Dispute.  The expert is not an arbitrator of the Dispute and shall not be deemed to be acting in an arbitral capacity.  The Party desiring an expert determination shall give the other Parties to the Dispute written notice of the request for such determination.  If the Parties to the Dispute are unable to agree upon an expert within ten (10) days after receipt of the notice of request for an expert determination, then, upon the request of any of the Parties to the Dispute, the International Centre for Expertise of the International Chamber of Commerce (ICC) shall appoint such expert and shall administer such expert determination through the ICC’s Rules for Expertise.  All Parties agree to cooperate fully in the expeditious conduct of such expert determination and to provide the expert with access to all facilities, books, records, documents, information, and personnel necessary to make a fully informed decision in an expeditious manner.  Before issuing a final decision, the expert shall issue a draft report and allow the Parties to the Dispute to comment on it.  The expert shall endeavor to resolve the Dispute within thirty (30) days (but not later than sixty (60) days) after his or her appointment, taking into account the circumstances requiring an expeditious resolution of the matter in dispute.  The expert’s decision shall be final and binding on the Parties to the Dispute unless challenged in an arbitration pursuant to Article 2.1 within sixty (60) days of the date the expert’s final decision is received by the Parties to the Dispute and until replaced by such subsequent arbitral award.  In such arbitration (i) the expert determination on the specific matter shall be entitled to a rebuttable presumption of correctness; and (ii) the expert shall not (without the written consent of the Parties to the Dispute) be appointed to act as an arbitrator or as adviser to the Parties to the Dispute.  


OPTIONAL PROVISION - Confidentiality
5.1
Confidentiality  

All negotiations, mediation, arbitration, and expert determinations relating to a Dispute (including a settlement resulting from negotiation or mediation, an arbitral award, documents exchanged or produced during a mediation or arbitration proceeding, and memorials, briefs or other documents prepared for the arbitration) are confidential and may not be disclosed by the Parties, their employees, officers, directors, counsel, consultants, and expert witnesses, except to the extent necessary to enforce any settlement agreement, arbitration award, or expert determination, to enforce other rights of a Party, as required by law or regulation, or for a bona fide business purpose, such as disclosure to accountants, shareholders, or third-party purchasers; provided, however, that breach of this confidentiality provision shall not void any settlement, expert determination, or award.  

 
OPTIONAL PROVISION - Waiver of Sovereign Immunity
6.1
Waiver of Sovereign Immunity

[NOTE:  Confirm the authority of each Party to waive its sovereign immunity under applicable local laws.]  


Any Party that now or hereafter has a right to claim sovereign immunity for itself or any of its assets hereby waives any such immunity from either jurisdiction or enforcement to the fullest extent permitted by the laws of any applicable jurisdiction.  This waiver includes immunity from (i) any expert determination, mediation, or arbitration proceeding commenced pursuant to this Agreement; (ii) any judicial, administrative, or other proceedings to aid the expert determination, mediation, or arbitration commenced pursuant to this Agreement; and (iii) any effort to confirm, enforce, or execute any decision, settlement, award, judgment, service of process, execution order, or attachment (including pre-judgment attachment) that results from an expert determination, mediation, arbitration, or any judicial or administrative proceedings commenced pursuant to this Agreement.  Each Party acknowledges that its rights and obligations subject to this Agreement are of a commercial and not a governmental nature.

7.1
Notice

Any papers, notices, or process necessary or proper for an arbitration hereunder, or any court action in connection with an arbitration or an award, may be served on a Party by registered or certified mail, courier, facsimile transmission, E-mail, or any other means of communication that provides a record of the receipt thereof, provided that a reasonable opportunity to be heard with regard to the court action is or has been granted to the Party.  


OPTIONAL PROVISION

[NOTE:  This Court selection clause should not be used with the provisions providing for binding arbitration – Article 2.1(A) – (B).]

8.1
Dispute Resolution - Courts

Any dispute [may][shall] be settled [non-exclusively][exclusively] by the Courts of [specify the jurisdiction], and the Parties irrevocably attorn and submit to the personal jurisdiction of these Courts.  The Parties irrevocably waive any objection to venue in these Courts and any objection based on the doctrine of forum non conveniens or similar grounds that these Courts are inconvenient for determination of a dispute 
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